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This booklet provides concise answers to the questions
most often asked about abortion. The author is Professor
of Law at the University of Notre Dame and editor of the
American Journal of Jurisprudence. The price for a single
copy is three dollars. Rates for quantity purchases are
available from the publisher,, Cashel Institute, Inc., Box
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1. How big is the abortion problem?
Every year at least 1.2 million American babies are
"legally" killed by abortion.
Every seven hours we kill by abortion as many as the 900
who died in the mass suicide at Jonestown. Every two
weeks the abortionists kill more Americans than were
killed in battle (33,629) in the Korean War. Every four
months, they kill as many as we lost (291,557) in World
War 11. In all the wars this nation has fought, from
Lexington and Concord in 1775, through Vietnam,
including both sides in the Civil War, American battle
deaths totaled approximately 669,000. (See U.S. News an.d
World Report, November 13, 1972, p. 28) The body count of
unborn babies reaches that figure about every seven
months. Every year abortion wipes out the equivalent of
the population of Houston or the combined populations of
Kansas City, Minneapolis and Miami. There are more
abortions than live births in New York City and
Washington, D.C. One-third of the abortions in this country
are performed on teenagers. (See Abortion Research
Notes, International Reference Center for Abortion
Research, February 1977, p. 7) There are more abortions
than any other operation in this country, with
hysterectomies in second place and tonsillectomies in
third. (See generally, Abortion Surveillance 1976, Center
for Disease Control, U.S. Public Health Service, Atlanta,
Ga. 30333, 1978)
2. Does abortion kill a human being?
"There is no doubt that every abortion, at whatever stage
of pregnancy, kills a living human being. A child's life
begins at fertilization, the joinder of the male sperm and
the female ovum. At 18 days after conception the unborn
child's heart starts to beat. When he weighs l/30th of an
ounce, at 6 weeks, he has every internal organ he will have
as an adult. He has a mouth, lips, tongue, and twenty buds
tor his milk teeth. His primitive skeletal system is
developed by this time. At 43 days his brain waves can be

detected by electroencephalogram. The absence of such
brain waves is one of the modern indicators of death; their
presence indicates life. But this does not mean that life
begins at 43 days. The brain is apparently the last activity
to go at death but it is not the first to come when human I ife
begins. Also at 6 weeks, the unborn child has recognizable
fingers, ankles and toes. If you stroke his lips, he will bend
his body to one side and make a quick backward motion
with his arms. This is a 'total pattern response,' in that it
involves most of his body rather than one part. At 8 weeks,
his brain is fully present, his stomach secretes gastric
juices, and if you tickle his nose he will flex his head
backward away from the stimulus. At 9 weeks,
electrocardiogram recordings of his heart can be taken,
and he squints, swallows, and moves his tongue. If you
stroke his palm, he will make a tight fist. At 11 weeks he
has fingernails, all his body systems are working, and he
sucks his thumb. He has spontaneous movement without
stimulation. He breathes fluid steadily, getting oxygen
through the umbilical cord. At 10 weeks he feels pain. At 12
weeks he will kick his legs, turn his feet and fan his toes,
bend his wrists, turn his head, squint, frown, open his
mouth, and press his lips tightly together. At 16 weeks he
has eyelashes and at 18 weeks he cries, although we hear
no sound because there is no air in the womb. At .20 weeks
he will react to loud noises and his mother's voice. If he is
given an intrauterine transfusion, frequently two people
have to do it: one to hold him, to keep him from jumping
away from the needle, and the other to make the
injection." (Charles E . Rice, Beyond Abortion: The
Theory and Practice of the Secular State {Franciscan
Herald Press, 1979), 88-89)
Beyond doubt each abortion kills a living human being.
Even if there were a doubt, justice would require that
we resolve that doubt in favor of innocent life rather than
death.

2

3. How are abortions performed?
During the first twelve weeks, the usual surgical
procedures are dilation and curettage and the suction
abortion. In dilation and curettage, the entrance to the
womb is dilated and the child is cut to pieces and removed
piece by piece. In suction abortion, a tube attached to a
high-powered vacuum is inserted into the womb, the child
is pulled apart and the parts are sucked into a glass jar. In
later stages of pregnancy, saline abortion and
hysterotomies are commonly performed. In saline
abortion, some of the amniotic fluid in which the child
rests is withdrawn and replaced by a toxic saline solution
which poisons the child and severely burns the skin. He
usually dies within 90 minutes; within 72 hours the mother
goes into labor and delivers a dead child. The hysterotomy
abortion is a Caesarean section in which the mother's
abdomen is opened and the baby is lifted out. If the child is
ali~e in the womb, he will be born alive by this method. He
will then be smothered, drowned or put aside to die
unattended.
Non-surgical methods of abortion are assuming a
dominant
role.
Hormon~I
compounds
called
prostaglandins are used to induce abortion as late as the
sixth month. Various "morning after" pills and
prostaglandin suppositories make the do-it-yourself
abortion in the first trimester a reality. Often,
abortifacients are misleadingly called contraceptives. For
example, the intrauterine device and some misnamed
"contraceptive" pills evidently operate as abortifacients
by preventing the implantation of the fertilized ovum in
the womb. (For further information, contact the Human
Life Center, St. John's University, Collegeville, Minn.
56321.)
4. Doesn't the Constitution protect every human being's
right to live?
Your right to live is protected by the Constitution because
you are a "person." But in Roe v. Wade (410 U.S. 113 (1973))
and Doe v. Bolton (410 U.S. 179 (1973)), the Supreme Court
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ruled that the unborn child is not a "person" at any time
before birth, within the meaning of the Fourteenth
Amendment which protects the right of a "person" to life
and to the equal protection of the laws.
5. Was the Fourteenth Amendment intended to allow some
human beings to be treated as non-persons?
No. It was clearly intended by the framers of the
Fourteenth Amendment, adopted in 1868, that all human
beings would be considered persons. This was a reaction to
the Dred Scott case in 1857, in which the Supreme Court
held that the free descendants of slaves were not citizens
and said that slaves_were property rather than persons.
(Scott v. Sandford, 15 L. Ed . 691, 709, 720 (1857)) The
framers of the Fourteenth Amendment did not consider
the status of the unborn child because they did not know
the facts of prenatal development as we know them today.
From 1868 to 1973, the personhood rights of the unborn
child were increasingly recognized by state and lower
federal courts with respect to his right to recover for
prenatal injuries and wrongful death, to inherit property
and to get a court order to compel his mother to get a blood
transfusion to save his life (see Note, The Law and the
Unborn Child : The Legal and Logical Inconsistencies, 46
Notre Dame Lawyer 349 (1971)). It was generally assumed
that all human beings are persons. The precise question of
the personhood of the unborn child, however, did not reach
the Supreme Court until 1973.
6. What did the Supreme Court say about the person hood of

the unborn child?
In its 1973 abortion rulings, the Supreme Court said that
it would not decide whether the unborn child is a human
being. Instead, the Court ruled that he is not a person and
therefore has no right to life, since only persons have the
right to life which is protected under the Fourteenth
Amendment. The mother's privacy right to have an
abortion (a right which the Court discovered in its own
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rulings since 1965) prevails over the non-right of the nonperson in her womb. The Court held that whether or not the
unborn child is a human being, he is not a person. The
decision is thus the same in effect as a frank ruling that an
acknowledged human being is a non-person and has no
rights. It is the theory of Dred Scott. It is the same
principle that underlay the Nazi extermination of the
Jews, that an innocent human being can be declared to be
a non-person and subjected to death at the discretion of
others.
7. But didn't the Court only allow abortion in the first three
months of pregnancy?
Not so. After ruling that the unborn child is a nonperson the Supreme Court divided the pregnancy into
trimesters and ruled :
l. During the first trimester of pregnancy, the state may
neither regulate nor prohibit abortion, beyond requiring
that it be performed by a doctor.
2. From the end of the first trimester until viability,
which the Court defined as "the capability of meaningful
life outside the mother' s womb" (410 U.S. at 163), the state
may not prohibit abortion but may regulate it "in ways
that are reasonably related to maternal health" (410 U.S.
at 164). In Roe v. Wade, the Court said that "viability is
usually placed at about seven months (28 weeks) but may
occur earlier, even at 24 weeks" (410 U.S. at 160).
3. From viability until birth, the state may regulate and
even prohibit abortion, except where it is necessary, "in
appropriate medical judgment, for the preservation of the
life or health of the mother." (410 U.S. AT 165)
8. But didn't the Court say that abortion could be had only
for a serious reason?
No. In the first two trimesters, the Court allows the states
to impose no prohibition at all on abortion. During the third
trimester the state cannot prohibit abortion where it is
sought to preserve the life or health of the mother. The
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health of the mother includes "psychological as well as
physical well-being" and "the medical judgment may be
exercised in the light of all factors- physical, emotional,
psychological, familial, and the woman's age-relevant to
the well-being" of the mother. (Doe v. Bolton, 410 U.S. at
191-92) Mental health is such an elastic criterion that the
rulings are in effect a license for elective abortion at every
stage of pregnancy until birth.
9. All right. The Supreme Court's abortion rulings are bad.

How can we change them?
The possibilities are: reversal by the Supreme Court
itself; statutory definition of the unborn child as a person;
withdrawal of abortion jurisdiction from the Supreme
Court and other federal courts; a constitutional
amendment.
10. Shouldn't we hope that the Supreme Court will reverse
its own position on abortion?
It is always possible that the Supreme Court might
change its mind and reverse itself on abortion. But don't
hold your breath waiting for that to happen. The Court's
abortion rulings were not an aberration in an otherwise
healthy legal climate. Rather they were the inevitable
result of our national acceptance of positivism,
secularism and the contraceptive mentality. To a great
extent, the Supreme Court merely reflects those conditions
and therefore it is unrealistic to expect that the Court will
simply reverse itself.
11. Hasn't the Supreme Court retreated from its proabortion stand?
No. In Planned Parenthood v. Danforth (428 U.S. 52
(1976)), the Court struck down a Missouri requirement,
applicable to first trimester abortions, that an unmarried
minor must have parental consent and that a married
woman must have her husband's consent, before having
an abortion. Thus, parental consent is required for a child
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to go on a field trip or to have her ears pierced, but not for
her to ki II her baby.
The Supreme Court, it is true, has ruled that the states
(and presumably Congress) are not bound to pay for nontherapeutic, elective abortions under medicaid-type
programs and that public hospita ls are not required to
perform such abortions (Beal v. Doe, 432 U.S. 439 (1977));
Maher v . Roe, 432 U.S. 464 (1977); Poelker v . Doe, 432 U.S.
519 (1977)). These rulings, however, do not signal a basic
change in the attitude of the Court. They are more likely
attributable to the political difficulty that would be
involved if the Court were to asume the power to order
Congress as well as the states to appropriate money for a
specific purpose. The continuing hostility of the Court
toward any prohibitions of the killing of unborn children is
evident. (See, for example, Colautti v . Franklin, 99 S. Ct. 675
(1979)), striking down a Pennsylvania statute requiring
a physician who performs an abortion to use measures to
save the life of a fetus where "there is sufficient reason to
believe that the fetus may be viable.") For further
information on these developments, contact Americans
United for Life, 230 North Michigan Avenue, Chicago,
Illinois 60601, which effectively handles litigation on prolife causes.
The Supreme Court is filling in the details of its
legalization of child-killing. Thus, the mother may be
required to consent in writing to the killing of her baby and
abortion facilities may be requ ired to keep records of the
abortions performed. CPlar.ined Parenthood v . Danforth,
428 U.S. 52 ( 1976)) . The consent of the unborn child, of course,
is immaterial. But these and other regulations permitted by
the Court have the main effect of promoting the efficiency
of the killings. They do not alter the fact that the Court's
rulings leave no room for the enactment of any effective
prohibition of abortion at any stage of pregnancy .
More recently, the Supreme Court he ld that a state
cannot requ ire that an unmarried minor must consult with
. her parents before having an abortion . She "must have the
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opportunity - if she so desires - to go directly to a court
without first consulting or notifying her parents." (Bellotti
v. Baird, 99 S. Ct. 3035, 3050 (1979) plurality opinion of
Powell, J., joined_ by Burger, C.J., Stewart, J. and
Rehnquist, J.) The court, instead of her parents, would
decide that the abortion is in her best interests, the abortion .
would be performed and her parents would never even hear
about the murder of their grandchild. A greater disregard
by the law for the integrity of the family would be difficult
to imagine. Yet this ruling is a logical extension of the
earlier rulings which make the right to kill one's unborn
baby a preferred right to be exercised at the sole discretion
of the mother and which regard the family, not as an integral unit, but rather as merely an association of autonomous
individuals. (See Eisenstadt v. Baird, 405 U.S. 438, 453
(1972))
12. Couldn't Congress reverse the Court by passing a law
defining the unborn child as a person?
The Supreme Court indicated in Roe v. Wade that if the
unborn child is a "person" for Fourteenth Amendment
purposes, he could not be legally killed by abortion even
where the abortion is claimed to be necessary to save his
mother's life (410 U.S. at 157, fn. 54). Congress has the
power to enforce the Fourteenth Amendment by
appropriate legislation and could enact a statute defining
the unborn child as a person. However, it is likely that
such a statute would be declared unconstitutional by the
Supreme Court. This is so because the abortion rulings
seem clearly to mean that, in the Supreme Court's view,
the unborn child is inherently incapable of being made a
"person"
under
the
Fourteenth •Amendment.
Nevertheless, Congress ought to enact such a statute. The
Supreme Court is a politicial body and it might yield to the
statute if enough pressure were exerted on the Court by the
public. To invalidate the statute, the Court would have to
rule that the Fourteenth Amendment, which was adopted
to overrule the pro-slavery Dred Scott case, put a
defenseless class of human beings-children in the womb-so
8

far beyond the protection of the law that not even Congress
could include them in it. Even if the Court were to rule the
statute unconstitutional there would be an advantage in
having the Court thus declare its position.
13. Could Congress forbid the Supreme Court to hear
abortion cases?
Yes. Congress has the power to remove by a statute the
question of abortion from the jurisdiction of the Supreme
Court and lower federal courts. Article 111, Section 2, of the
Constitution provides that the Supreme Court has
appellate jurisdiction "with such Exceptions, and under
such Regulations as the Congress shall make." Congress
clearly could withdraw abortion from the appellate
jurisdiction of the Supreme Court, so that the Court could
hear no appeals on the subject, whether from state courts
or from lower federal courts (see Ex parte Mccardle, 19
L.Ed. 264 (1868), upholding this principle with respect to
Reconstruction legislation). At the same time, Congress
could withdraw from lower federal courts the power to
hear abortion cases. There is ample precedent for such
withdrawals of jurisdiction in labor relations and other
areas.
If Congress were to withdraw abortion jurisdiction from
the lower federal courts and from the Supreme Court, it
. would leave the state courts with exclusive jurisdiction
over the subject. Those state courts could rule against
abortion without fear of being reversed by the Supreme
Court. However, such a withdrawal of lower federal court
and Supreme Court jurisdiction would not overrule the
Supreme Court's abortion decisions themselves. It would
leave them in effect as the latest pronouncement on the
subject by the Supreme Court . State courts could therefore
conclude that they are bound to abide by those decisions as
authoritative precedents even in the absence of power in
the Supreme Court to rule further on the subject.
The withdrawal of abortion jurisdiction from the
Supreme Court and lower federal courts would be a
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desirable but partial remedy. It would not outlaw abortion
and it would leave intact the abortion rulings as
precedents.
As a practical matter, the only sure remedy for the
abortion decisions is a constitutional amendment.
14. How can I tell which constitutional amendment to
support?
A constitutional amendment on abortion must:
1. Expressly, or by clear implication, restore
personhood to the unborn child with respect to his right to
live;
2. Apply its protection from the beginning of life, that is,
from the moment of fertilization;
3. Permit no exceptions.
If an amendment is deficient on one of these major
points, it is not only unworthy of support. It must be
opposed. Agreeing on amendment language is a problem
mainly for those who are trying to carry water on both
shoulders. If you want leeway for some abortions, or if you
favor the intrauterine device or morning-after pill, which
are abortifacients, you will have trouble with the
language, and you will end up with an "anything goes"
amendment.
15. What is the States' Rights Amendment?
The states' rights amendments generally allow the
states to permit or prohibit abortion as they choose. For
example, the amendment introduced in the 94th Congress
by Representative Leonor K. Sullivan of Missouri (H.J.
Res. 681, October 1, 1975), provides: "The Congress within
Federal jurisdiction and the several states within their
furisdictions shall have power to protect life including the
unborn at every stage of biological development
irrespective of age, health, or condition of physical
dependency."
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16. What is the argument in favor of the States' Rights
Amendment?
The states' rights approach is urged as a practical
solution. It is said on behalf of this approach that we lack
the political power to obtain an amendment that will
prohibit abortion and therefore the best alternative is to
enable the states to prohibit it if they so choose. That way,
they claim, we will save lives rather than debate the issue
interminably while countless lives are lost. The argument
has surface appeal. However, it is deficient in several
respects.
17. What is wrong with the States' Rights Amendment?
1. The states' rights amendment is intellectually and
morally corrupt. It would constitutionalize the idea that
innocent human beings hold their lives only at the
sufferance of legislative majorities. It would be
comparable to fighting World War 11 for the objective
that each locality in Germany should be allowed to decide
whether to have its own death camp.
2. Ultimately, the states' rights approach would be likely
to increase, rather than decrease, the taking of innocent
human life. This is so for two reasons. One is that abortion
havens would be created in some states and the pressures
would be continuous to increase the number of such havens
and to expand 'their trade in human lives. The second
reason is that the espousal by the Constitution of the idea
that a legislative majority can legitimately deprive an
Innocent human being of his right to live, can only result in
the extension of that idea to other target groups, such as
the retarded, the senile and the incurably ill. It must be
remembered that the states' rights amendment would not
reverse the Supreme Court on its basic holding that unborn
human beings are non-persons. Rather, it would merely
empower but not require the Congress and the states "to
protect life including the unborn." The implication is that
there may not be a duty, as opposed to a power, to protect
any life whether born or unborn. The states' rights
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amendment would bring about a marginal but temporary
decreas~ in the number of abortions and it would
predictably set in motion a new wave of exterminations
of dependent classes.
3. The states' rights amendment is political folly. Its
proponents present themselves as pragmatic realists who
know how to manipulate the levers of power so much more
effectively than those who waste their time in pursuit of socalled extreme and unattainable solutions. In fact,
however, the states' rights advocates are the impractical
ones. They have an identity crisis. They claim to be
pro-life, yet they would make innocent life as negotiable as
a highway appropriation. They are lukewarm or defeatists
or both. In reality, the only pro-life solution that is
politically attainable is an extreme one. If a states' rights
amendment were ever passed by Congress and sent to the
states for ratification, it would have to be actively opposed
by all who regard the right of innocent life . as nonnegotiable. The states' rights amendment could never be
ratified over the opposition of the strongest elements in the
pro-life cause. It would distract the pro-life movement
from its real objective and would set it back for years at a
cost of millions of lives.
18. Why is it important to restore personhood to the unborn
child?
Even the Supreme Court in Roe v. Wade admitted that if
the unborn child is a person he cannot be killed by a
legalized abortion in any case. (410 U.S. at 157, fn. 54) If the
unborn child is not a person his life is no more protected
by the Constitution than the I ife of a housefly.
19. Why does the amendment have to apply from the
moment of fertilization?
It is essential that the constitutional protections attach
from the moment of fertilization, by using that phrase or
another of equal clarity. This is no mere academic point. If
the amendment attaches its protections to the unborn
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child, not at the moment of fertilization, but at some later
point, such as implantation in the womb, which generally
occurs approximately seven days after fertilization
(Flanagan, The First Nine Months of Life (1965), 35), it
will legitimize early abortions by pill, menstrual
extraction and other means. The intrauterine device, for
instance, almost certainly operates by preventing
implantation. It is, therefore, not a contraceptive but an
abortifacient. With advancing technology, the abortion of
the future is likely to be by pill rather than by surgery. If
the constitutional protections do not attach at the earliest
moment, that is, at fertilization, there will be no constitutional impediment to the licensing of abortion pills for use at early stages of pregnancy and if they are licensed for use at an
early stage, they will be used at every stage. Clearly, therefore, the amendment must restore constitutional protection
unambiguously from the very moment of fertilization.
20. Shouldn't the amendment allow abortion where it is
necessary to save the life of the mother?
There are no situations where abortion is medically or
psychiatrically justified to save the life of the mother
(Wilson, The Abortion Problem in the General Hospital, in
Rosen, Abortion in America (1967); see discussion in
Whitehead, Respectable Killing: the New Abortion
Imperative (1972), 93). We must be careful, however, to
distinguish cases such as the cancerous uterus or ectopic
or tubular pregnancies. If a pregnant woman has a
cancerous uterus and, to save her life, it is necessary to
remove that uterus and the operation cannot be postponed
until the baby it contains is able to survive outside the
womb, then the uterus may be removed even though the
removal results in the death of the unborn child. Similarly,
when the fertilized ovum lodges in the fallopian tube and
grows there, the damaged portion of the tube, containing
the developing human being, may be removed where it is
clearly and imminently necessary to save the life of the
mother. Such operations are moral even under Catholic
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teaching Ethical and Religious Directives for Cathol ic
Health Facil i ties (National Conference of Catholic
Bishops, 1971, paras. 10-17). Morally, they are considered
indirect abortions and are justified by the principle of
double effett, since the death of the child is an unintended
effect of an operation independently justified by the
necessity of saving the mother's life. They do not involve
the intentional killing of the unborn child for the purpose of
achieving another good, for example, the preservation of
the mother's life. Morally, therefore, such operations may
be justified. Legally, they are not considered to be
abortions at all. There has never been a prosecution even
attempted in this country based on the removal of such
a condition, even where the mother's life was not
immediately threatened. There is no need, therefore, to
provide a specific exception for such cases in a
constitutional amendment prohibiting abortion.
Apart from such cases as the ectopic pregnancy and the
cancerous uterus, there is no medical or psychiatric
justification for terminating a pregnancy. But even if
there were, a constitutional amendment should not
legitimize abortion in such a case. If two people are on a
one-man raft in the middle of the ocean, the law does not
permit one to throw the other overboard even to save his
own life (see Regina v. Dudley and Stephens, 14 Q.B.D.
273, 15 Cox C.C. 273 (1884); U.S. v. Holmes, Fed. Case No.
15, 383 (1842)). Otherwise, might would make right. In
maternity cases, the duty of the doctor is to use his best
efforts to save both his patients, the mother and her child.
He should not be given a license to kill intentionally either
of them .
21. What about allowing abortions where the mother's
health is endangered or the child may be defective?
If an exception should not be made where the life of the
mother is concerned, it follows that it should not be made
for any lesser reason. To allow abortion to prevent injury
to the mother's mental or physical health (where her life is
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not in danger) is to allow killing for what ultimately
amounts to convenience. And to kill the unborn child
because he may be defective is to do exactly what the
Nazis did to the Jews whose lives they regarded as not
worth living.
22. Isn't it heartless to deny abortion where a child is
conceived as a result of rape or incest?
The woman who is a victim of rape has a right to resist
her attacker. But the unborn child is an innocent nonaggressor who should not be killed because of the crime of
his father. Since the woman has the right to resist the
rapist, she has the right to resist his sperm. There are nonabortive measures that can be taken, consistent with the
law and Catholic teaching, promptly after the rape which
are not intended to abort and which will prevent
conception. However, once the innocent third party, the
child, is conceived, he should not be killed. The duty of the
state and society in all cases of troubled pregnancies, is to
mobilize resources to solve the problems constructively
with personal and financial support. A license to kill is not
a constructive solution .
Incest is a voluntary act on the woman's part; otherwise
it would be rape. And to kill the child because of the
identity of his father is hardly fair. Here again the positive
solution of support should be pursued.
23. What about the amendment proposed by the National
Right to Life Committee?
The amendment supported by the organization called
the National Right to Life Committee and introduced by
Senator Jake Garn (R. Utah) (S.J. Res. 15, 95th Cong., 1st
session, Jan. 24, 1977) provides:
Section 1. With respect to the right to life, the word
"person," as used in this article and in the fifth and
fourteenth articles of amendment to the Constitution of
the United States, applies to all human beings,
irrespective of age, health, function, or condition of
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dependency, including their unborn offspring at every
stage of their biological development.
Section 2. No unborn person shall be deprived of life by
any person: Provided, however, that nothing in this
article shall prohibit a law permitting only those
medical procedures required to prevent the death of the
mother.
Section 3. The Congress and the several States shall
have power to enforce this article by appropriate
legislation within their respective jurisdictions.
This amendment ·does restore personhood. But it is
defective under the other criteria. First, it does not specify
at what point the constitutional protections attach. To be
protected, one must be an "unborn offspring," whatever
that means. The term "offspring" is generally applied to a
later stage in gestation. <see the definition of fetus in
Dorland's Medical Dictionary (21st ed.}} This amendment
may not attach its protection until implantation or perhaps
even later [see Pilpel, The Collateral Legal Consequences
of Adopting a Constitutional Amendment on Abortion in
Family Planning/Population Reporter, June 19761. It
certainly does not clearly protect the unborn from the
moment of fertilization.
Second, the exception in Section 2 is open-ended and
would permit abortion for any reason that would lead a
doctor to certify that it was "required to prevent the death
of the mother." This would permit even psychiatric
abortions, where a doctor certifies that the woman will kill
herself unless she is permitted to kill her baby. This could
be an open door for practically elective abortions. In fact,
pregnant women have a lower suicide rate than nonpregnant women ( Grisez, Abortion: The Myths, The
Realities and The Arguments ( 1970), 79-81}. It is
impossible to draft an exception clause that would not
justify abortions for psychiatric reasons which could
practically amount to abortion on request.
The first sentence of Section 2 ("No unborn person shall
be deprived of life by any person."} is curious, too, in that
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it could make it a constitutional violation to be innocently
involved in an automobile accident which causes a
miscarriage.
The National Right to Life Committee amendment could
be corrected by eliminating section two and by tightening
section one so that the constitutional protections would
attach at the moment of fertilization .. But as it now stands
it is unacceptable and must be opposed.
24. What about the Helms Amendment?
Introduced by Senator Jesse Helms (R-N.C.), this
amendment (S.J . Res. 12, 96th Congress, 1st Sess. Jan. 15,
1979) provides: "The paramount right to life is vested in
each human being from the moment of fertilization
without regard to age, health, or condition of dependency."
The Helms Amendment should be supported . Unlike the
states' rights amendment, it reverses the basic error of
the abortion rulings. Since the constitutional right to life is
possessed only by persons, its vesting of that right in "each
human being from the moment of fertilization," restores
personhood to the unborn child with respect to his right to
live. The Helms Amendment affirms that the right to life
is " paramount," ensuring that innocent life at every stage,
could not be balanced away, for example, to promote
somebody's health or convenience. Ar\d the Helms
Amendment leaves no doubt as to when the constitutional
protections attach. Under the amendment they attach at
"the moment of fertilization", a phrase which
unambiguously refers to the joinder of the male sperm and
the female ovum . It is more precise even than "moment of
conception", since the Supreme Court in Roe v. Wade
indicated it might construe " conception" as a " ' process'
over time, rather than an event" (410 U.S. at 161) .
Unlike the National Right to Life Committee
Amendment, Helms does not provide any exceptions under
which abortion would be permitted. It places all human
beings on the same footing and it would prevent the unborn
child from being killed for any reason that would not
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justify the killing of his elder brother or his grandmother.
The amendment says nothing one way or the other about
exceptions. Rather, it would ensure that the right to life _of
the unborn person would be determined by the evenhanded
application of the principles that apply to all persons of
whatever age or condition.
There is no situation where the law permits the
deliberate killing of an innocent human being of any age
who is not an aggressor. As the Supreme Court itself
practically concluded in Roe v. Wade, the restoration of
personhood to the unborn child would prohibit his abortion
in every case. The Helms amendment, of course, would not
prevent the removal of a cancerous uterus or an ectopic
pregnancy, as discussed about in Question 20, since these
are legally not considered abortions. But there is no need
to deal specifically with this problem in a constitutional
amendment. All the amendment should do is establish the
personhood of the unborn with respect to his right to live.
The Helms restoration of personhood to the unborn
would clearly legitimize state laws prohibiting abortion.
Moreover, the states would be obliged to protect the
unborn by prohibiting abortion, because an exclusion of
the lives of a particular class of persons from the
protection of the criminal laws would deny to those
persons the equal protection of the laws. If a state provided
that no homicide penalties would apply to the killing of
persons who are under the age of six, or who are black, the
denial of equal protection would be obvious. So would it be
if the state failed to protect unborn children. As with all
criminal law, the details of that protection, the gradation
of the offense and the penalty would be within the states'
reasonably exercised discretion. But no human being
would any longer be a non-person whose life is outside the
protection of the law. This is precisely the point on which
Roe v. Wade must be reversed. (For further information on
the Helms Amendment, contact March for Life, Box 2950,
Washington, D.C. 20013)
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25. · Are you saying that every abortion should be
prosecuted as first degree murder?
No. Abortion is murder in the moral sense, because it is
the directly intended taking of human life without
justification. Thus, Pope Pius XI referred to abortion as
"the direct murder of the innocent." (Casti Connubii,
December 31, 1930) Rev. Christian Bartholdy, a Danish
Lutheran, observed in 1965 that permissive abortion was
turning his country into "a nation of murderers." (see
Grisez, Abortion: The Myths, the Realities and the
Arguments (1970), 349) Those who commit abortion are
murderers in this moral sense, no matter what the
Supreme Court says about it.
In legal terms, however, the crime of abortion, for
historical reasons, was not defined as murder in criminal
statutes or at common law. The crime of murder is the
most serious form of homicide. Like other forms of
homicide, such as voluntary or involuntary manslaughter,
it is usually further classified according to degrees which
depend upon the mental state of the defendant in
committing the crime (for example whether he acted with
deliberate premeditation or in a sudden burst of passion)
and other circumstances. The minimal point is that
abortion should be punishable by the criminal law. It is
properly within the judgment of the legislature whether to
call it murder, manslaughter or simply the crime of
abortion. In practical terms, too, it would be proper to
impose heavier penalties on the doctor rather than on the
mother whose culpability may be reduced or eliminated by
the stress sh'e is undergoing. For these reasons, the state
should have flexibility in determining how abortion Will
be treated as it has such flexibility with respect to other
unjustified killings. The irreducible minimum, however, is
that the unborn child must no longer be considered a nonperson who can be killed with impunity.
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26. Wouldn't the Helms Amendment outlaw capital
punishment?
No. Although the Helms Amendment states that the
right to life is "paramount," it still can be forfeited by
one's own voluntary action. Thus an aggressor who comes
at you with a knife has forfeited his right to life if the only
way you can save your own life is to kill him. Similarly, a
murderer has voluntarily subjected himself to the
legitimate power of the state to impose the death penalty.
The word "paramount" means at least that the right to life
cannot be balanced away and subordinated to lesser rights
such as the right to privacy. It does not mean that it cannot
be voluntarily forfeited . The unborn child, of course,
cannot voluntarily forfeit his right to live. All this would be
emphasized in the legislative history of the Helms
Amendment.
27. Wouldn't the Helms Amendment outlaw the draft which
could result in a draftee losing his life?
No. One's liability to compulsory military service, as
with the duty to pay taxes, is a necessary incident of one's
voluntary choice to live in the United States and benefit
from its form of government. To that extent the draftee
has waived his right to life. Even a "paramount" right can
be voluntarily waived.
28. How would the Helms Amendment affect test-tube
babies?
Human life begins at the moment of fertilization,
whether in a test-tube or otherwise. Once that life begins,
so does the "paramount right to life." The current practice
in test-tube fertilization is to fertilize several ova. After a
period of observation, the "best" are selected and the
"inferior," tiny human beings are washed down the drain.
The Helms Amendment would not permit those human
beings to be treated as throwaways.
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29. Would the Helms Amendment prevent euthanasia?
The Helms Amendment would ensure that, regardless
of "age, health, or condition or dependency," one's right to
life could not be taken away against his will. As long as life
is present, the "paramount right to life" is there. The
Helms Amendment would prevent the state from deciding
that some lives are not worth living.
30. What is euthanasia, and how is it related to abortion?
"Euthanasia" is derived from a Greek term meaning
"happy death." Euthanasia can be voluntary, with the
consent of the victim, or involuntary. It can be active, as
where the victim is shot or poisoned. Or it can be passive,
where treatment is refused by the victim or withheld from
him.
Active euthanasia is simply homicide and is illegal and ·
immoral. With respect to passive euthanasia, the law
seems to coincide with th_e Catholic teaching that
ordinary means of life support, such as food and routine
medication, cannot be withheld but that truly extraordinary
means of life support may be used but are not mandatory.
The civil law, incidentally, permits a competent adult to
refuse even ordinary treatment. The dangerous trend
today is toward the legalized withholding of ordinary
treatment, without their consent, from persons who are incurable, senile or otherwise "defective" and toward the allowance even of active euthanasia to dispose of such persons. A full discussion of euthanasia is beyond the scope of
this booklet. But the connection between abortion and euthanasia is clear. If the unborn child can be treated as a nonperson so as to be killed at the discretion of others, so can
his grandmother.
31. How do you amend the Constitution?
There are two methods of amending the United States
Constitution. The only method that has been used is for
Congress to propose an amendment by a two-thirds vote of
each house, followed by ratification by three-fourths, or
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38, of the state legislatures (or state conventions, as
Congress may direct and did only with respect to the
repeal of Prohibition). The second method of amendment
is for two-thirds (34) of the state legislatures to call for a
constitutional convention. If 34 states ask for it, Congress
is bound to call the convention which then would propose
amendments which would become part of the Constitution
only if subsequently ratified by 38 states. The convention
would be selected and function under rules established by
Congress which, however, has not yet established such
rules (see S. 1272 (93rd Cong., 1st Sess.), introduced in 1973
by Senators Sam Ervin CD. N.C.) and William Brock CR.
Tenn.) but not enacted). The call for a convention would be
effective if 34 states called for a convention to propose an
amendment or amendments on the same general subject.
The convention, however, probably would not be limited as
to the amendments it could propose to the states. The
safeguard is that no such amendment would become
effective unless ratified thereafter by 38 states.
32. Is the Constitutional Convention a good idea?
Yes. It would be most desirable for Congress to propose
the Human Life Amendment itself. However, Congress has
failed to act since 1973. State legislatures therefore ought
to pass resolutions calling for a constitutional convention.
A resolution merely memorializing Congress to propose
an amendment is of no effect. The resolution must be a call
for the convention. In pursuing this course, however, it
must be understood that the convention route is a
supplement to pro-life activity in Congress and not a
substitute for it. Congress must not be allowed to get off
the hook by proposing a states' rights or watered-down
amendment to deflect the convention movement. Nor
should individual Congressmen be allowed to duck out of
pro-life commitments on the ground that they want to wait
and see whether the constitutional convention will be
called and what it will do.
The convention method, properly used, can prod
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Congress into action. And the campaign for a convention
would itself help to educate people about abortion.
Ultimately, the convention might have to be held.
33. Wouldn't a runaway constitutional convention be a bad
thing?
It is possible that a convention would propose
amendments to the constitution beyond the subject of
abortion. But there is little reason to fear such a
"runaway" convention because no amendment proposed
by the convention would have any effect unless it were
ratified by 38 states. The experience of the Equal Rights
Amendment shows how difficult it is to obtain 38
ratifications for any controversial amendment.
/ -

34. Is permissive abortion merely a sympton of other
problems?
Yes. It is an inevitable consequence of our national
acceptance of positivism, secularism and the
contraceptive mentality.
35. What is positivism?
Positivism denies that human reason can know any
objective moral truth. At least since Immanuel Kant (17241804), Western philosophers have widely denied the
capacity of the mind to know reality. If nobody can really
know what is right in a given situation, morality becomes
relative. There is no binding moral law derived from the
unchangeable nature of man. Oliver Wendell Holmes,
perhaps the leading figure of American jurisprudence,
said that "truth was the majority vote of the nation that
could lick all others." "I see no reason for attributing to
man," he wrote, "a significance different in kind from that
which belongs to a baboon or a grain of sand" (See
discussion in Kenealy, The Majesty of the Law, 5 Loyola
Law Review 101, 107-08 ( 1950)). Since nobody can know
what is right, the legal positivist leaves the resolution of
questions of right and wrong up to the political process.
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Auschwitz was a working out of this idea. So was Roe v.
Wade. The positivist cannot respond by saying such things
as abortion and Auschwitz are wrong. He is disarmed. For
he recognizes no higher law to which human law must
conform if it is to be valid. According to Holmes, "the
ultimate question is what do the dominant forces of the
community want, and do they want it hard enough to
disregard whatever inhibitions may stand in the way."
Positivism is the governing theory in American Law. In
Byrn v. New York City Health and Hospitals Corp. (31 N.Y. 2d
194 (1972)}, the New York Court of Appeals sustained New
York's permissive 1970 abortion law. The court first found
as a fact that the unborn child is a human being. Then the
court held that the legislature has the right to decide which
human beings are persons. For this, the court cited Hans
Kelsen, the foremost legal positivist of this century whose
concepts were influential in post-World War I Germany.
The Supreme Court implicitly took the same route in Roe v.
Wade. If the rulers so decree, personhood can be denied to
those who are too young, too retarded, too Catholic, too
black or whatever.
On the one hand, the courts today are not bound by a
higher moral law because there is no such law that can be
known to human reason. On the other hand, we tend to
regard the courts themselves as arbiters of morality.
Whether in abortion, pornography or other matters, what
is legally permissible comes to be regarded as morally
acceptable.
36. Are we in trouble because we have rejected God?
Yes. When we deny that we can know the moral law we
necessarily deny that we can know the Author of that law.
From the beginning, our Constitution recognized the
power of the state and federal governments to affirm the
existence of God and to encourage belief in God while
maintaining neutrality among all religious sects .
Beginning in 1961, however, the Supreme Court imposed on
government the impossible task of suspending judgment
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on the existence of God <Torcaso v. Watkins, 367 U.S. 488
(1961); Engel v. Vitale, 370 U.S. 421 (1962); Abington
School District v. Schempp, 374 U.S. 203 (1963)).
Government is now required to maintain neutrality, not
merely among theistic creeds, but as between theism and
non-theism. It is now unconstitutional, according to the
Supreme Court, for the President officially to affirm that
the Declaration of Independence is true when it proclaims
the existence of "Nature's God", the "Creator", the
"Supreme Judge of the world" and "Divine Providence".
These words may be recited only as an historical
commemoration without any affirmation that in fact they
are true (see opinion of Justice William Brennan in
Abington School District v. Schempp, 374 U.S. 203, 304
(1963)). Of course when government must suspend
judgment on the existence of God, it gives preference to
agnosticism. That is why agnostic secular humanism is
now our national religion. Government can neither affirm
nor deny the existence of God. Our courts treat abortion in
mechanical and amoral terms because government
cannot address itself to the moral issue. By refusing to
affirm that life is a gift of God, the government of the
United States implies that it is a gift of the State. And the
State acts accordingly.
37. What is the connection between abortion and
contraception?
Along with the rejection of God and the acceptance of
legal and moral positivism, the third phenomenon is the
growth of the contraceptive society. We have to be
careful to distinguish abortion from contraception.
Abortion is the taking of life while contraception is the
prevention of life. And a constitutional amendment
restricting abortion would not restrict contraception in
any way . Nevertheless, there is a relation between the two
which we tend to overlook.
As Pope Paul VI explained in his 1968 encyclical,
Humanae Vitae, contraception is always objectively
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wrong because it involves the willful separation of the two
intrinsic aspects of sex-the unitive and the procreative.
Contraception is the exercise of procreative functions
while taking a positive step to prevent a baby. But abortion
shares this defect, denying that sex has any inherent
relation to life. The contraceptive mentality is a mentality
of unwanting babies. It tends to reduce objections to
abortion to the level of the emotional or esthetic. On the
practical level, too, abortion is a
"fail-safe"
contraceptive, a necessary back-up technique for a society
which regards new life not as a gift in trust from God but
as a nuisance. Permissive abortion is essential to a
contraceptive society.
38. If we criticize contraception, won't we turn off people
who would otherwise support a Human Life Amendment?
A constitutional amendment on abortion would not
restrict contraception. But the abortion phenomenon is an
outgrowth of the contraceptive ethic and the chance of
getting an effective amendment on abortion is greatly
diminished by the contraceptive consensus. While we seek
to amend the Constitution to protect unborn life, we ought
to encourage a wider reading of Humanae Vitae, the
hopeful, constructive encyclical on human life issued by
Pope Paul. In this and in other ways we have to promote
the conviction that I ife is a gift of God and that it is good, on
which points the contraceptionist is a shaky ally at best.
39. Isn't the pro-life movement really negative, arguing
against abortion but showing no concern for other social
problems and for the quality of life of those already born?
It is not enough merely to be against abortion. Rather, it
is essential to alleviate the social conditions that prompt
some women to contemplate abortion. Increased help for
unwed mothers, especially those on welfare, improved
adoption procedures and assistance for mothers who
choose to keep their children, are some of the constructive
measures that should be taken. Birthright and similar
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groups render an invaluable service in this area. There is
no reason why opposition to abortion should diminish one's
concern for a just social order for all people. However,
because abortion involves the murder of millions of
innocent people, the pro-life cause has an urgency about it
that is seldom found with any other issue. ( For
information, contact Alternatives to Abortion
International, Suite 511, Hillcrest Hotel, Toledo, Ohio
45699; or contact The Right to Life, Birthright, or similar
group in your community.)
40. What should our attitude be toward women who have
had abortions or who intend to have one?
We have no right to throw rocks at anyone. Whether a
person who commits abortion is subjectively culpable is
for God to decide. There is an objective moral order
according to which abortion is always wrong even if we
delude ourselves into thinking it is right. But whether one
who commits an objective wrong is subjectively culpable
for it in the eyes of God will depend on the state of his
knowledge and the consent of his will. We should never
downplay the fact that abortion is always a grave
objective wrong. But we should pray for those who
contemplate abortion and urge them, in a kind manner, to
reconsider. Those who have had abortions should be
encouraged to ask the forgiveness of God, Who is ready to
forgive even murder. Indeed, those who have had
abortions and have since turned to God are a potentially
great source of strength for the pro-life cause.
41. But isn't abortion a Catholic issue?
Yes and no. The Catholic Church has always taken a
firm, uncompromising stand in favor of the right to life.
This is a reason for gratitude to God, not for apology. The
proponents of abortion seek to portray the pro-life cause as
a sectarian Catholic effort. However, Catholics are not the
only ones who oppose abortion. When permissive abortion
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was submitted to the voters of North Dakota in 1972, 75%
voted against abortion although fewer than 20% of the
people of the state are Catholic. The opposition to legalized
baby killing is strong among many Evangelicals, Fundamentalists, Protestants, Orthodox Jews, and others of various
religions or of none. What we ought not to forget, however,
is that a pro-life position, to be fully coherent, must be
based on the conviction that life is sacred because it is a
gift of God.
42. Hasn't the Catholic Church changed its position on
abortion?
No. The Church has always taught that all abortion at
every stage of pregnancy is seriously wrong . The penalties
imposed by canon law, however, have developed in accord
with the growth of knowledge of prenatal development.
Thus, for example, a decree of Pius IX in 1869 rejected the
outmoded distinction between animated and unanimated
fetuses and ruled that "those procuring abortion, if
successful," incur automatic excommunication
regardless of that distinction. (see Grisez, Abortion: The
Myths, the Realities and the Arguments (1970}, 177} The
Church recognizes that some operations, such as the
removal of a cancerous womb or of a damaged portion of
the fallopian tube, may be justified to avoid an imminent
danger to the mother's life even though they result in the
unintended death of the unborn child. (See Question 20
above>. These are not the direct, intended abortions which
are at issue in the controversy today. As to these direct,
intended abortions the Church's position admits no
exception. The Second Vatican Council affirmed that
"from the moment of its conception life must be guarded
with the greatest care, while abortion and infanticide are
unspeakable crimes ." (Pastoral Constitution on the
Church in the Modern World, No. 51). The Declaration on
Procured Abortion, issued with the approval of Pope Paul
VI in 1974, states that "a Christian can never conform to a
law which is in itself immoral, and such is the case of a law
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which would admit in principle the liceity of abortion. Nor
can a Christian take part in a propoganda campaign in
favor of such a law, or vote for it." The condemnation of
abortion has been reaffirmed on several occasions by Pope
John Paul 11, who has described the recognition "in morals
and in laws" of "the inviolability of human life at all
stages" as "a basic value of every society that wants to
call itself civil." ( L'Osservatore Romano (English
edition), March 5, 1979, p. 8 column l)
43. Shouldn't political candidates be judged on their whole
record and not just the one issue of abortion?
Abortion is an absolutely disqualifying issue. The fact
that a candidate is pro-life does not necessarily mean that
he should be supported. His opponent might be more
reliable on the pro-life issue. Or the "pro-life" candidate
might be untrustworthy or incompetent. But there are no
circumstances under which a candidate who is wrong on
abortion should be supported. The question to be asked a
candidate is: Do you favor a constitutional amendment to
restore the right to live to the unborn child? This should be
asked of every candidate for every office, from dogcatcher
to President. Even if the office in question has no
responsibility for amending the Constitution, the
candidates still should be judged on this issue. A candidate
who believes that some human beings should be defined as
non-persons and deprived of the right to live is unworthy
to hold any office.
If the major parties nominate authentic pro-life
candidates, the people will have a happy choice where the
decision for pro-life voters will rest on other factors. But
what happens when both major parties nominate anti-life
candidates? The answer is to vote for neither or, better
yet, to nominate an independent candidate who will run on
a pro-life platform. If an independent pro-life candidate
provides the margin of defeat for either major party
candidate, or even polls a significant vote, the lesson will
not be lost on the politicians and the next election will be
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more likely to see a pro-life candidate nominated by one of
the major parties. This is the only practical course. There
are self-described "practical" pro-life leaders who argue
that we should not run independent candidates and should
vote instead for whichever major party candidate is the
lesser of two evils. But this is a counsel of timidity and
retreat. If either or both of the major parties can count on
pro-life support when they nominate candidates who are
wrong on abortion, what is the incentive for them to do
better the next time around? The only route to pro-life
victory at the polls is to maintain an uncompromising core
of pro-life support which could make the difference
between victory and defeat for either major party and
which would not be given to any candidate who was not
authentically pro-life.
44. Shouldn't we cut off public funding for abortion?
Yes. To some extent, public funding of abortions for
welfare recipients and others can be cut off, pursuant to
Supreme Court decisions. This should be done to the
utmost possible extent. But this is only a partial remedy. It
does not reduce the need for a constitutional amendment to
restore personhood to the unborn child with respect to his
right to live.
·
45. What is the role of Planned Parenthood, the Rockefeller
Foundation and similar groups in promoting abortion?
The anti-life movement draws its main support from the
American taxpayers. Planned Parenthood receives over
40% of its budget from . federal, state and local
governments. Foundations, such as the Rockefeller
Foundation, enjoy a tax-exempt status while they actively
support the pro-abortion cause.
The United States Congress should be urged to
terminate all public support, direct and indirect, for
groups engaged in the performance or encouragement of
abortions. The best source of information on this point is
the U.S. Coalition for Life, Box, 315, Export, Pennsylvania
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46. Shouldn't we pass laws in our cities and states
restricting abortion as far as we can?
Yes, but such laws can have only a limited effect under
the rulings of the Supreme Court. The objective here is to
save lives without affirming the legitimacy of abortion.
Under the Supreme Court decisions, there is no way you
can really stop abortion. The only types of regulations that
would do any significant good and that might be sustained
by the courts are those that prohibit abortions in municipal
or state hospitals; forbid payment for abortions from
Medicaid or other public funds; prevent compulsion of
hospitals and medical personnel to participate in
abortions; and some other harassing measures that might
have an indirect lifesaving effect. In the last category
would be requirements that: written consent of the mother
be obtained and notice be given to her parents if she is a
minor and to her spouse, if any; full prior disclosure be
made to the mother of the facts of prenatal life, abortion,
and the alternatives such as adoption; the murder
factories keep body counts and make public reports of
their statistics; all experimentation be forbidden on a
child in the womb or on an aborted baby, unless such
experimentation is for his benefit; and that the bodies of
intentionally aborted babies be buried by licensed
undertakers with all the expense that would entail. Zoning
laws may also be useful to make life more difficult for
abortionists.
These restrictions are desirable. But even if all the
above restrictions were sustained by the courts, which is
doubtful, they would not actually prohibit a single
abortion. And the effort to enact these restrictions could
delude people into thinking that they have "solved" the
abortion problem and could distract attention from the
necessity of adopting a strict, pro-life constitutional
amendment.
Some communities, following the lead of the ordinance
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enacted in Akron, Ohio, in 1978, have gone beyond the
above limited restrictions and have written into their law
the grounds for abortion decreed by the Supreme Court,
for example, that no viable unborn child may be killed
unless it is necessary to prevent impairment of his
mother's health. To conform our state and local laws in
such a manner to the unjust decrees of the Supreme Court
is itself unjust. If it was a disaster for the Supreme Court to
rule as it did in 1973, how can it be justified to enact the
same principles into state or local law today? As indicated
above, selective restrictions can be imposed by state and
local laws without legitimizing abortion . The line is often
difficult to draw, but it must be drawn.
Even if we could reduce the number of abortions in a
community by accepting the Supreme Court's decrees as
our standard, we would be unjustified in so doing at the
price of conceding the legitimacy of those decrees. One
could hardly argue that the answer to Auschwitz was to
allow the killing of Jews only on Monday, Wednesday and
Friday or to provide that "viable" Jews could be killed
only if they interfered with the mental health of the Camp
Commandant. Cosmetic ordinances which adopt the
Supreme Court's criteria for the right to live do no good
and they mask the reality that America is a place where
children can be killed at the practical whim of their
mothers at every stage of pregnancy.
Ideas have consequences. The Supreme Court abortion
decrees are not merely unwise laws, to be endured and
softened as experience permits. On the contrary, they are
wholly unjust, an affront to God as well as to man. It can
never be right to affirm their validity. Nor will such
affirmance save lives. Under the Supreme Court edicts,
there is absolutely no way that a woman who wants to
murder her unborn child can be legally prevented from so
doing. She can be impeded, or harassed, by consent and
other requirements which ought to be enacted. But we
delude ourselves if we think that the ratification of Roe v .
Wade by a local government is anything but a defeat.
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These considerations are not merely academic. The law
has an educative effect. If we write the principle of Roe v.
Wade into the statute and local ordinance books across the
land, we will make it much more difficult to marshal the
total effort needed to eradicate those principles root and
branch from our Constitution. The uncritical and
exaggerated promotion of such partial remedies could
lead much of the pro-life movement into a dead end.
It would be desirable, in enacting a state or local law
containing the useful consent, notice and other provisions
mentioned above, to include a preamble along these lines:
"Whereas, the Supreme Court of the United States has
defined the unborn child as a non-person and has subjected
him to death at the discretion of others; and Whereas,
those Supreme Court decrees unjustly deprive the unborn
child of the right to life with which he is endowed by the
Creator; and Whereas, an amendment to the United States
Constitution should be adopted to restore personhood to the
unborn child with respect to his right to live; and Whereas,
while the effort to obtain such an amendment proceeds, it
is desirable, without condoning those Supreme Court
decrees, to enact in the interim such restrictions as may
result in the saving of some lives of unborn children, Now,
therefore, be it enacted .... "
47. Shouldn't we obstruct abortion clinics, by sit-ins or
otherwise, to stop the killings there?
If you saw a woman strangling her three-year old child
on a street corner, would you not interfere? And even if she
were committing murder in her own house but in plain
view from the street, would you not break down the door to
stop her? The law would surely recognize your right to do
so. Why, then, do we not charge into abortion clinics to stop
the killings that take place behind their doors?
The common law privilege of necessity would justify one
in entering somebody's house to prevent the latter from
knifing a person to death. But according to the Supreme
Court, the unborn child is a non-person whose life is
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practically as much at the disposal of his mother as would
be the life of a goldfish. There is in theory, therefore, no
legal right for any third party to interfere to prevent an
abortion. Some local courts have acquitted pro-life
demonstrators of trespass charges arising from their
obstruction of abortion clinics. In other courts convictions
have resulted in such cases. An acquittal in a case of this
sort would apparently have to be based on the theory that
the defendants were justified by their good faith belief that
their interference was necessary to save human lives.
Ultimately, the legal issue will have to be resolved by
appellate courts and perhaps the Supreme Court of the
United States. However, it is unlikely that the obstructors'
defense will be sustained. Their claim of a good faith belief
that they were acting to save human lives is likely to yield
before the judicial definition of the unborn child as a nonperson, of which definition the obstructors are obviously
aware. It is hardly to be expected that the courts, having
decreed the unborn child to be a non-person, will allow the
judicially preferred right of abortion to be frustrated by
mere citizens who think they have a right to treat the
unborn child as a human being and person worthy of
protection. It is unrealistic, therefore, to expect that the
law will recognize any right to interfere with the killing of
unborn babies by abortion .
In moral terms, however, there may be a right to
interfere in a situation where there is a reasonable
prospect that such interference would be more than a
mere gesture and would actually save lives. The laws
which protect abortion clinics against those who would
prevent abortions provide a legal santuary for murder.
Those laws, therefore, are unjust and morally void, as are
the Supreme Court's abortion rulings themselves. Whether
demonstration and obstruction should be used against
abortion facilities is therefore a queston of prudence and
tactics.
There could be situations where it would be appropriate
to enter the premises of abortion clinics. But this would
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generally be counter-productive. The objective is not to
confront abortion with the mere strength of numbers or
with physical force. With the power of the state arrayed on
the side of death, there is practically nothing one can do to
save the life of the child whose mother is resolved upon
his death. Breaking up the furniture and sitting in clinic
doorways will be of virtually no use in this respect.
Instead, our reliance here should be on the Rosary rather
than the sledgehammer. The most effective technique
would be to confront every abortion facility in the country
with a continuous, peaceful Rosary vigil lawfully
conducted on the public sidewalk, including the offering of
pro-life literature to persons entering and leaving the
premises. This would not involve any obstruction or
interference with anybody.
One objection to a prayer vigil outside of abortion
facilities is that it would put an extra burden of guilt on
some women who have abortions without really knowing
what they are doing. It is not our function to try to ' make
anyone feel guilty. And the subjective culpability of any
person is ours neither to know nor to judge. However, in
the objective moral order abortion is murder. It is proper
for us to call it that and to do so in literature distributed to
willing takers at the scene of the crime. If this incidentally
causes some participants in baby killing to feel guilty, this
is understandable. For they do have something to feel
guilty about.
Another objection to prayer at abortion facilities is that
prayer is effective wherever it is offered. We can do as
much good, it is said, praying in church or in the privacy of
our homes as we can on the public sidewalk. Part of our
national problem, however, is due to the tendency to
restrict religion to a strictly private preserve, to keep it in
the closet and thereby to deny its relevance to the public
life of the nation. There is a needed element of witness in
praying at an abortion factory, to dramatize the opposition
of abortion to the law of God.
It is hardly too much to suggest that, in the face of the
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legalized slaughter of millions of babies, we ought to pray
in public for deliverance. There are numerous pro-life
organizations doing this sort of thing. Whatever the format,
we ought to put our pro-life activiy on the proper basis.
Clergy of all faiths, including especially the Catholic
Bishops and priests, should be invited to participate. But
with or without them, the Rosary vigils should be held.
Our political activity is essential, but it can bear only
limited fruit. While continuing to educate and to lobby; we
ought to pray in earnest, particularly to the Mother of God.
For it is only through the grace of God that we will restore
the right to live. If every abortion facility were the scene of
a lawful, peaceful Rosary vigil at every time the facility
was open for business, the scourge of abortion would soon
be lifted from our land.
48. Who runs the pro-life movement and how can I get
involved?
The pro-I ife movement is probably the largest
authentically grass roots movement in the history of the
United States, rivalled only by the anti-slavery movement
preceding the Civil War. Most of the nerve centers of the
pro-life movement are at kitchen tables. There is no single,
national "umbrella" organization with authority over the
movement as a whole. But this is a strength, not a
weakness, since the movement cannot be stopped or
discredited by the compromise of any single leader or
group.
There are numerous groups that one can join to become
effective, including Right-to-Life, Birthright and similar
groups in your community or state. Contact them and offer
to help. The important thing is to get involved now.
49. Why can there be no compromise on abortion?
There can be no compromise because the abortion issue
is bigger even than the murder of innocent babies. We
permit abortion because we have lost sight of the fact that
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life comes from God and is subj ~ct to His law. The abortion
movement seeks nothing less than the displacement of God
by the State as the source of the right to live. The
proponents of abortion are not interested in compromise
because they see the issue more clearly than some in the
pro-life movement.
we cannot judge the subjective culpability, or lack of it, of
any individual. But in the objective moral order, abortion
is total evil. In fact, we cannot sanction the deliberate
killing of the unborn for any reason without yielding our
whole position. Compromise would render the lives of all
unsafe through the acceptance of the idea that innocent I ife
is negotiable. The only way to reverse the trend is to stand
firm on the principle that the deliberate killing of the
unborn is always wrong because it violates what our
Declaration of Independence called "the laws of Nature
and of Nature's God."
The problem is not semantic nor even legal. It is
spiritual. It comes down to this: Life is a gift either of God
or of the State.

so.

Do we really have a chance to win the fight against
abortion?
Yes. Abortion is part of a dia.bolic attack on life itself.
Unaided, we cannot overcome it. Instead, while our task is
to work and educate, the most effective thing we can do for
the pro-life cause is to pray. The anti-life forces that seem
so formidable to us are as nothing compared to the power
of God. "All power in heaven and on earth has been given
to me" {Matthew 28: 18) Christ in fact is King and will
prevail. There is no cause for pessim ism if we seek to do
His will and if we call on Him with confidence, particularly
through the intercession of Mary, His mother.
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The issues discussed in this booklet are among those
developed in greater detail in a new, significant book that
is available from Cashel Institute:
BEYOND ABORTION:
THE
THEORY AND
PRACTICE OF THE SECULAR STATE by Charles E.
Rice (Franciscan Herald Press, 1979)
" ... goes beyond abortion and other life issues to the
great malaise of American policy, the lack of
fundamentals on which to anchor the law ... a penetrating
analysis of the anti-life mentality." Paul Hallett in
National Catholic Register.
" ... a very readable and concise yet still very complete
treatment of the whole phenomenon of the 'anti-life
society' ... (Rice's) treatment of the ... Karen Quinlan case
is... the best short treatment in this vexed case of 'pulling
the plug' ... that this reviewer has yet seen ... It should be
read by anyone who wants to know what today's anti-life
mentality 'is really all about.' " Kenneth D. Whitehead in
Homiletic and Pastoral Review.
" ... an extremely important study of the power of the
modern humanistic state ... this book is 'must' reading."
Rev. R.J. Rushdoony in The Chalcedon Report.
For your copy, send $8.95 to: Cashel Institute, Inc., Box
375, Notre Dame, Indiana 46556.
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Also available from Cashel Institute:
LIFE TO THE FULL by Edward J. Murphy (Our
Sunday Visitor Press, 1978).
This is a timely, dynamic book that you will want to
read .... to reread ... and to pass on to a friend . The theme is
the "life to the full" that comes through Jesus Christ. ("I
came that they might have life and have it to the full." John
10: 10} In probing the meaning of this, Professor Murphy
(of the University of Notre Dame} touches upon virtually
all of the major doctrines of the Faith and relates them to
scriptural foundations.
"Few books speak ... as engagingly and directly about
things that matter as Life to the Full by Edward
Murphy ... Parents of high schoolers should purchase Life
to the Full for their children and promote its introduction
into CCD classes and parochial schools. But Murphy's
book is for many others who are busy enough to need their
refresher courses.fast-paced, entertaining and delightfully
to the point. It is indeed a rare offering - to be not only
bought, but lived." Jeffrey A. Mirus in Faith and Reason.
For your copy, send $3.50 to Cashel Institute, Inc., Box
375, Notre Dame, Indiana 46556.
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